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Arising out of Order-in-Original Nos. 65/ADC/2020-21/MLM dated 24.03.2021, passed by the 
Additional Commissioner, Central GST & Central Excise, Ahmedabad-North. 

~LJ~l<:>1cbcil cBT ~ ~ tRTT Name & Address of the Appellant/ Respondent 

Appellant- M/s. Tata Autocomp Systems Ltd., Interiors and Plastic Division, Plot No. A-2, 

Tata Motors Vendor Park, Survey No. 01, Village-North Kotpura, TA- Sanand, 

Virochnagar, Ahmedabad-382170. 

Respondent- Additional Commissioner, Central GST & Central Excise, Ahmedabad-North. 
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the e one may be against such order, to the appropriate authority in the following way : 

7pd Itqlt qT gy&le17 anq- 

Revision application to Government of India : 

)y at+flu surest roans arferf@run, 1994 al &net oraa fled aaig +g 4met d art # qalaa enei awl 
"\:llT-m cB" i;;f2117 Y'F1cfi cB" 3TT'fTffi TffifilUf ~ 3f£:tt;=r ~. ~ x-1-.!cfilx, fcm=r 'i::11<:>1"-1, ~ 
fant, uleft ifcret, 6flat ly rat, iewe a+f, is f@ell : 110001 it a) on+fl fey I 
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit 
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New 
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first 

proviso to sub-section (1) of Section-35 ibid: 

(ii) <TR 1-1TC'1" cITT ~ cB" ~ 'B \JJ6f ~ 6TR cfilx-81~ "fl fcrm -.:JO;§l1llx ?:TT-~ cfilx-81~ 'B ?:TT 
fcrm ,.:io;s1111x i-r ~ ,.:io;sii11x "B 1-1T<:>1" ~ ~ sC; .:rrf "B, m fcrm -.:i001111x m ~ "B ~ cffi fcnm 
asea # ut fft +retie sh +et as) fseat as lei+ gs &lI 
(ii) In case of any loss of goods where the-loss occur in transit from a factory to a warehouse or to 
another factory or from one warehouse to another during the course of processing of the goods in a 

or in storage whether in a factory or in a warehouse. 
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(A) In case of rebate of duty of excise on goods exported to any country or territory outside 
India of on excisable material used in the manufacture of the goods which are exported 
to any country or territory outside India. 

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of 
duty. 
aif ewe a1 eniet sea d gait d fig it sue @fee +-eu s # aitt get andsr oit gr err va ~ * ~ ~- ~ * &RT .:nf«f cn- ~ -cix <TT ~ ~ furn ~ (-;:f.2) 1998 m 109 GRT 
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(c) Credit of any duty allowed to be utilized towards payment of excise duty on final 
products under the provisions of this Act or the Rules made there under and such order 
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 
of the Finance (No.2) Act, 1998. 

(1) 1 ~ ~ ~ (3M'Jc;r) P\£11-\li:lC'li, 2001 cB" ~ 9 cB" ~ fc1P\Fcffc m ~ ~-8 ~ err iffir<TT ~- 0 
fa are; as fa andt hfye fa+ifas h Ml +a a flat +qet--snrdt vi orfret oner al et-- at feif a nTer 
~ ~ fc1:l<TT \JfAT ~ 1 ~ -m~ 0TTcTT ~- c!?T j,!_,«nM ct 3RflTTT m 35-~ ~ f.:rnffuf i:l5't * :r@A 
cB" ~ cB" "ffT~ t'r3ITT-6 ~- c!S1 m'd '!fr ~ ~ I .. 

The above application shall be made in duplicate in Form No. EA-8 as specified under 
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which 
the order sought to be appealed against is communicated and shall be accompanied by 
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a 
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 
35-EE of CEA, 1944, under Major Head of Account. 

(2) fRf@ere snaet a' ener ore ierst vat va els oua .a eueh at sh it owul 200/- 5lt qqait «Sl vig 
3ITT \iTT?f ~~~~"ft~ m cTT 10001- c!S1 m :r@A c!S1 ~ 1 

The revision application shall be accompanied by a fee of Rs.200/- where the amount 
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more 
than Rupees One Lac. 0 

fhn go, a-flt sure+ goo vi hara arfrllu ureurferaor as fe srftei 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. 

(t) adlu sire+ ea arferftt, 1944 &rei as--41,/as-g a arid+fa 
Under Section 358/ 35E of CEA, 1944 an appeal lies to : 

'3cfc1fc;\R.s1a qRwc; 2 (1) cfJ # ~ ~ cfi 3fRfcfT cB1" ~- 3~ cfi ~ # xft1TT ~- ~ 
suet ea pd Whalan arf)fret uenf@rut (f@re) a) fguy el-fru ff@at, ors+arare +# 2° J11HT , 

ii1Sd-lic4'1 3lclo, ,.m:rrclT ,~,.:ttt;d-lCil~ICi -380004 
.. 

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at 
Q° floor, Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals 
other than as mentioned in para-2(i) (a) above. 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as 
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 
accompanied against (one which at least should be accompanied by a fee of Rs. 1,000/-, 
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand I refund is upto 5 
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in 
favour of Asstt. Registar of a branch of any nominate public sector bank of the place 
where the bench of any nominate public sector bank of the place where the bench of 
the Tribunal is situated. 

(3) ~ ~ ~ if ~ ~ 3:rITTTT cn1 ~ .mm t c11 ~ ~ ~ ct ~ tB1"f[ cn1 'TfffR i_:lqg® 
d l fut onet nif@g gu aear as sld gg 4f fas f&rent 81 ate; wast d ferg renrfReif@t arftefre 
uurfera qi\ a arf)et it -flt uvawt ail va anaet far oat & 
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be 
paid in the aforesaid manner not withstanding the fact that the one appeal to the 
Appellant Tribunal or the one application to the Central Govt. As the case may be, is 
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. 

(4) ~llllcill ~ ~ 1970 <TW ~ "$1 ~-1 ct~~~ 3lJfITT \Jcfc7 ~ <TT 
~ 3007" <TQTTft-Qffii frrur<A ~ ct ~ if ~ ~ "$1 ~ ~ "Yx x'l.6.50 ~ cnT ~llllcill ~<?CP 

feae et slut utfegI 
One copy of application or 0.1.0. as the case may be, and the order of the adjournment 
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item 
of the court fee Act, 1975 as amended. 

( 5) ~ 3ITT ~ lWfci1 cm- ~ cJITT cf@ f.=rwrr "$1 3ITT 'lft mA ~ ~ ~ t v11 ffl ~. 
~ \:l 0-1 I c; rl ~ ~ ~ ~ ~ (cb I £JI fcl !tr) frr:r:l, 1982 if ~ t I . 

Attention in invited to the rules covering these and other related matter contended in the 
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(6) ffl ~, ~ \:l0-llc;rl ~ ~ ~ ~ ~ (fiNtc), ct ~ 3NlciT s qp} if 
~ mar (Demand) d &s (Penalty) cnT 10% -era-~ cfitrlT ~t t I~. ~-era-~ 10 S' s 

~ ~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 

1994) 

~ ~ ~~ 3-rh"mn- ~ ~ ~' ~rrfmr ~ "~ t'1" iFfi.r"(Duty Demanded) - ., .. 
(i) (Section)is iD a asa fruff@tea af@; 

(ii) f@rnr rote @horde hsfBe fr ufer; 
(iii) harde h»fee frrsf ads friar 6 a ea du aaf@r. 

e» a q son 'wife 3rfro' sf 4gt qf sren 1 aorant @f, 3rfrsr ' ef@aer are+t ads fare qi ref aant fur vrnr } . 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by 
the Appellate Commissioner would have to be pre-deposited, provided that the pre 
deposit amount shall not exceed Rs.·10 Crores. It may be noted that the pre-deposit is a 
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the 
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) 

Under Central Excise and Service Tax, "Duty demanded" shall include: 
(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. 

st gw 3mdr as fa 3rd)er fra+or ds arar sisf area 3rrar areas a avs faaifea st at far fa@ ·7¢ <y®7 

cf;" 10% ~ ~ 3ITT" ~ ~ ~ fcla1Ra ~ ~ ciUs cf;" 10% ~ ~ <f;'r -ar ~ ~I ., ., 

In view of above, an appeal against this order shall lie before the Tribunal on payment of 
duty demanded where duty or duty and penalty are in dispute, or penalty, where 
e is in dispute." 



GAPPL/COM/CEXP/495/2021-Appeal 

ORDER-IN-APPEAL 

1. This order arises out of an appeal filed by M/s. Tata Autocomp Systems 
Ltd., (Interior and Plastic Division), Plot No. A-2, Tata Motors Vendor Park, 
• $ 

Survey No. 1, Village-North Kotpura, Tal-Sanand, Dist-Ahmedabad-382170 
(hereinafter referred to as 'appellant') against Order in Original No. 
65/ADC/2020-21/MLM dated 24.03.2021. (hereinafter referred to as 'the 
impugned order') passed by the Additional Commissioner, CGST& Central 
Excise, Commissionerate:Ahmedabad-North (hereinafter referred to as 'the 

adjudicating authority'). 

2. Facts of the case, in brief, are that the appellant are engaged in the 
manufacture of Motor Vehicle Parts for M/s. Tata Motors Ltd. (hereinafter . 
referred to as "TML"), falling under Chapter 87 of the Central Excise Tariff 
Act, 1985 and were holding Central Excise Registration No. 
AAACT1848EEM014 and Service Tax Registration No. AAACT1848ESD017. 
Audit of the financial records of the appellant was undertaken by the 
departmental audit officers for the period from March, 2014 to June, 2017 
and Final Audit Report No. 1810/2018-2019 dated 29.05.2019 was issued, 

:i 

0 

mentioning following discrepancies: 

► Revenue Para-2: On scrutiny of the Trial Balance for the Financial 
Year 2015-16 and 2016-17 and Sales Invoices, it was noticed that the 

, 

appellant had procured Tools/Moulds on payment of duty and availed 
Cenvat Credit on the same. The appellant had sold Tools/Moulds 
amounting to Rs. 4,39,00,525/- to M/s. Tata Motors Ltd., Sanand, by 
issuing commercial invoices without payment of Central Excise duty. 
Accordingly, it appeared that the appellant had violated the provisions 
of Rule 3(5A) of the Cenvat Credit Rules, 2004 and made themselves ® 
liable to pay Central Excise duty amounting to Rs. 54,87,566/- under 
the provisions of Section 1 lA of Central Excise Act, 1944 along with 
interest and penalty. 

2.1 Based on the audit observations, Show Cause Notice F. No. VI/1(b) 
187/1A/AP-39/Cir-VI/18-19 dated 14.08.2019 was issued to the appellant 
demanding Central Excise duty amounting to Rs. 54,87,566/- from them, 
under the provisions of Section 1 lA( 4) of the Central Excise Act, 1944 read 
with Rule 14(1)(ii), of the Cenvat Credit Rules, 2004, alongwith Interest 
under Section llAA of the Central Excise Act, 1944 read with Rule 14(1)(ii) 
of the Cenvat Credit Rules, 2004. Further, penalty was also proposed to be 

------- sed on the appellant under Section llAC(l)(c) of the Central Excise 
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Act, 1944 read with the provisions of Rule 15(2) of the Cenvat Credit Rules, 
2004. 

2.2 The Show Cause Notice F. No. VI/1(b)-187/1A/AP-39/Cir-VI/18-19 
dated 14.08.2019 has been adjudicated by the adjudicating authority vide 
the impugned order, as briefly reproduced below: 

(i) He confirmed the demand of Central Excise duty of 
Rs. 54,87,566/- against the appellant under Section 11A(4) of the 
Central Excise Act, 1944 read with Rule 14(1)(ii) of the Cenvat 
Credit Rules, 2004 and ordered to be recovered alongwith Interest 
under Section 1 lAA of the Central Excise Act, 1944 read with Rule 
14(1)(ii) of the Cenvat Credit Rules, 2004. 

(ii) Penalty of Rs. 54,87,566/- has been imposed on the appellant, 
under the provisions of Section llAC(l)(c) of Central Excise Act, 
1944 read with Rule 15(2) of the Cenvat Credit Rules, 2004. 

3. Being aggrieved with the impugned order, the appellant preferred this 
appeal on the grounds, which are as reproduced in following paragraphs. 

O 

3.1 The appellants sold Tools/Moulds amounting to Rs. 4,39,00,525/- to 
M/s. Tata Motors Ltd., Sanand, by charging only VAT under· Tax Invoice 
raised for the purpose of payment of VAT, as there was not physical 
movement of said Tools/Moulds to the customer and hence, the provisions of 
Rule 3(5A) of CCR, 2004 is not applicable and need for issue of excise 
invoice under Rule 11 of CER, 2002 is also not warranted in law. The 
contention of the department is that once the sale of tools procured from the 
vendor has happened charging VAT by reducing the inventory, the said 
Tools/Moulds attracts Central Excise duty under Rule 3(5A) of CCR, 2004 
and even if tax invoice has been issued charging only VAT, yet excise duty 

; 

needs to be paid. The said aspect has come up before the Tribunal and other 
legal forums and it is a settled position of law that mere transfer of 
ownership way of sale do not attract excise duty and hence, the appellant 
urged that the said decisions are binding precedents, which needs to be 
followed. The appellant has relied upon the following judgments: 

► Polyplastics Industries (I) Pvt. Ltd., Versus Commr. of C.Ex. & S. T., 

Panchkula [2016 (332) ELT 895 (Tri. Del.)] 
► Commr. of C. Ex. & S. Tax, Panchkula Versus Polyplastics Industries (I) Pvt. 

Ltd. [2017 (351) ELT 129 (P&H)] 
► DCM Engineering Products Versus Commissioner of C. Ex., Jalandhar [2010 

(251) ELT 91 (Tri. Del.)] 

.. 
Page 5 of 13 
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> TC Healthcare P. Ltd. Versus Commissioner of Central Excise, Ghaziabad 
'" [2015 (329) ELT 529 (Tri. Del.)] 

► L.G. Balakrishnan & Bros. Ltd., Versus Commissioner of C. Ex., Trichy [2016 

(340) ELT 708 (Tri. Chennai)] 
> Commissioner of C.Ex., Tiruchirappalli Verus CESTAT, Chennai [2015 (323) 

ELT 290 (Mad)] 

3.2 The factual position is that the appellant did not make any physical 
movement of said Tools/Moulds to the customer, which has also been 
¥ 

supported by affidavit filed by the appellant. The Show Cause Notice 
however based on certain assumptions and it has been mentioned as "in the 
tax invoice issued it contain details of Purchase Order Number and date, 
delivery note, door delivery and date and shipping address of M/s. Tata 
Motors Ltd and hence, it is evident from all details mentioned in the invoices 
that clearance of Tools has taken place from their factory· premises". The 
appellant had explained that as tax invoice for VAT purpose was raised from 
SAP, due to inadvertent oversight, it also picked up certain details contained Q 
in the format of excise invoice due to which SAP had indicated the delivery 
document number which number gets generated in SAP system, but no 
delivery note was physically issued, as the said tools were not physically 
removed from out factory. In law, this singular error cannot lead to an 
assumption by the department that Tools/Moulds were physically removed to 
the customer,. more so in particular, when the appellants have defended at 
each stage and that the said Tools/Moulds remained continuously in the 
possession of appellants for use in further production of excisable goods to 
be supplied to the same customer and nothing contrary by way of concrete 
evidence which stand established by the department. 

· 3.2.1 The appellants have produced specimen copy of Tax Invoice Doc. 
No. 974124502/18.06.2016 (Commercial Invoice without Excise) as well as 
Tax Invoice cum Excise Invoice as per "5416057533 dated 01.01.2017" to 
give a clear comparison, as to how the regular Excise Invoice used for 
physical movement of goods differ from Commercial Tax Invoice prepared 
for effecting Sale and payment of VAT to the Commercial Tax department. 
This by itself demonstrate and provides the evidence that Commercial Tax 
Invoice used for recovery of sale consideration of Tools/Dies/Mould from the 
customer is not with a purpose and intent to clear/dispatch the said 
Tools/Dies/Moulds to Customer but it is a. mere Commercial Tax Invoice was 
made only to effect Sale of the same, without involving any physical 
[novement of such goods and to pay VAT to the Commercial Tax department. 

0 
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3.2.2 The appellants had also submitted an affidavit dated 17.09.2019 
stating that the tools involving the value amount of Rs. 4,39,00,525/- were 
not physically removed or cleared by them to M/s. Tata Motors· Limited. But 
no steps have been taken by the department to get it verified from the 
Customer who also falls in the same jurisdiction nor any statement has been 
recorded of appellant Company or of the Customer or of the Transporter or 
any report in this regard has been sought for from the Range 
Superintendent. These are the essential and crucial parameters to decide, 
when such conclusion is arrived, contrary to the averments made by the 
appellant and hence, the said onus which lies on the adjudicating authority 
do not stands discharged in the impugned matter. When there has been 
clear demonstration on the part of the appellant that said Tools/Moulds were 
not removed, invoking the provisions of Rule 3(5A)(a) of the Cenvat Credit 

: 

O 
Rules, 2004 is not legally sustainable and thus the impugned order merits to 

be set aside. 

3.2.3 It is averred in the findings at Para-58 of the impugned order 
that "I find the assessee had suppressed the material facts of removal of 
tools, dies and moulds to M/s. Tata Motors Ltd., from their factory premises 
and in order to mislead the department, they had mentioned the 
transportation and vehicle details in the Invoices issued under the provisions 
of Rule 11 of the Central Excise Rules, 2002, which required to be issued 
only for removal of excisable goods. The Invoices also containing the details 
of 'date and time of removal"'. The said findings are factually not correct as 
the appellants have not mentioned the transportation and vehicle details in 

0 the 'Commercial Tax Invoice issued for payment of VAT and hence, the 
demand needs to be set aside and once again the Order travels beyond the 

scope of Show Cause Notice. 

3.3 As regards the observation of the adjudicating authority at Para-47 of 
the impugned order that "I find that the assessee had got tools, dies and 
moulds further processed and manufactured therefore, the Central Excise 
duty shall be levied on such excisable manufactured i.e. tools, dies and 
moulds in view of Section 3 of the Central Excise Act, 1944. I find that the 
assessee had never disputed that Central Excise duty was leviable on the 
tools, dies and moulds. They had only disputed that the Central Excise duty 
was payable only when the tools, dies and moulds had been removed from 
the factory premises", the appellant contended that they never claimed that 
they had manufactured the said tools, dies and moulds, which is the 

sed items on which Cenvat Credit has been availed and hence, there 
p 

ctual infirmity in the impugned order to that extent. Further, it is only 
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for this reason that even Show Cause Notice issued, refers to the provisions 
of Rule 3(5A) of CCR, 2004, and hence, not only the adjudicating authority is 
speaking contrary to the facts but is also going beyond the scope of 
allegations made in the impugned Show Cause Notice. 

3.3.1 As a normal practice in Automobile Industry, the appellant had 
received purchase orders from their customer viz. M/s. TML, to manufacture 
certain components and for which they requested the appellant to purchase 
tools/moulds so that it can be used for further manufacturing of 
components. The appellant in turn placed purchase order on vendors for 
such tools and bought capital goods "from various parties" and they had 
taken Cenvat Credit to the tune of Rs. 53,72,719/- thereon. Subsequently, 
the appellant had raised commercial invoices on the Customer viz. M/s. TML, 
for sale of such tools without involving any physical movement of such tools 

• to their premise. The appellant also do amortization of cost, when such final 
products made out of such tools are cleared to customers on payment of 
excise duty. Thus, excise duty is paid on the final products cleared to the 
customer by adding cost of amortization over and above the PO price of such 

final product. 

0 

3.4 The appellant also contended that the demand for extended period and 
levy of penalty is not applicable in the impugned matter, as per the grounds 

reproduced below: 
► The appellants have not suppressed any material fact with an intention to 

evade payment of duty and hence, the question of invoking extended period 

of demand under the provisions of Rule 14 of the Cenvat Credit Rules, 2004 

read with Section 11A( 4) of Central Excise Act, 1944, along with interest and 

penalty is totally unsustainable in law. 
► The whole matter arises on account of interpretation of law and hence, the 

allegation of willful suppression of facts with deliberate intent to evade duty 
do not arise. Further, even if the excise duty had been paid by the appellant, 

the Customer would have availed Cenvat Credit and hence, the whole issue is 

revenue neutral. 
► When the availment of Cenvat Credit figures have been made available to the 

I 

department in the ER1 return filed, the department in no way can allege 

suppression of facts. 

0 

3.4.1 The appellant also relied on the following decisions is support of 
their contention on limitation and penalty .imposed on them. 

> CCE, Mumbai-IV Versus Damnet Chemicals Pvt. Ltd. [2007 (216) ELT 3 (SC)] 

► Continental Foundation Jt. Venture Versus Commr. of C. Ex., Chandigarh 

:.., 
~ 

2007 (216) ELT 177 (SC)] 
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► Union of India:Versus Rajasthan Spinning & Weaving Mills [2009 (238) ELT 3 

(SC)] 
> Mexim Adhesive Tapes Pvt. Ltd., Versus CCE, Daman [2013 (291) ELT 195 

(Tri. Ahmd)] 
► MR Utility Products Pvt. Ltd. Versus CCE, Delhi II [2017 (7) GSTL 248 (Tri. 

Del.)] 
► CCE Verus Chemphar Drugs & Liniments [1989 (40) ELT 276 (SC)] 

O 

4. The appellant was granted opportunity for personal hearing on 
23.02.2022 through video conferencing. Shri S.Narayanan, Advocate, 
appeared for hearing as authorised representative of the appellant. He re 
iterated the submissions made in Appeal Memorandum as well as those 
made in the additional written submission dated 21.02.2022. 

5. I have carefully gone through the facts of the case available on 
record, grounds of appeal in the Appeal Memorandum as well as the 
additional written submission and oral submissions made by the appellant at 
the time of hearing. The issues to be decided in the present appeal are as 

under: 

o 

(i) Whether the demand of Central Excise duty of Rs. 54,87,566/ 
confirmed against the appellant under Section 1 lA( 4) of the 
Central Excise Act, 1944 read with Rule 14(l)(ii) of the Cenvat 
Credit Rules, 2004 alongwith interest under Section 1 lAA of the 
Central· Excise Act, 1944 and Penalty under the provisions of 
Section llAC(l)(c) of the Central Excise Act, 1994 read with 
Rule 15(2) of the Cenvat Credit Rules, 2004, is legally correct or 

} 

otherwise? 

6. It is observed from the case records that the officers of Central GST 
Audit, Ahmedabad had, on scrutiny of Trial Balance Sheet of the appellant 

~i 

for the Financial Year 2015-16 and 2016-17 and relevant Sales Invoices, 
observed that the appellant had procured Tools/Moulds on payment of duty 
and availed Cenvat Credit thereon. Subsequently, the appellant had sold 
such Tools/Moulds amounting to Rs. 4,39,00,525/- to M/s. Tata Motors Ltd., 

•· 

Sanand, by issuing Commercial Invoices without payment of Central Excise 
duty. It was the contention of the audit officers that since the invoices 
contained the details of Purchase Order and delivery etc., it amounted to 
clearance from factory premises, on which Central Excise duty was payable. 
Accordingly, the demand in the present case was raised and confirmed 

inst the appellant on the basis that the appellant had violated the , ravigions of Rule 3(5A) of the Central Excise Rules, 2004, by way of non- 
as · "" ,. !t! 

38 J5 
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payment of Central Excise duty amounting to Rs. 54,87,566/- thereon. 

6.1 I find that the adjudicating authority, as mentioned in Para-45 to 
Para-46 of the impugned order, has observed that "the appellant had not 
disputed that they had sold the tools, dies and moulds to M/s. Tata Motors 
Limited. The activity of transfer the possession of the tools, dies and moulds 
by the appellant to M/s. Tata Motors Limited in the ordinary course of trade 
or business for consideration covered under the definition of 'sale' provided 
under Clause (h) of Section 2 of the Central Excise Act, 1944. I find that the . . 

appellant had got tools, dies and moulds further processed and 
manufactured therefore, the Central Excise duty shall be levied on such 
manufactured i.e. tools, dies and moulds in view of Section 3 of the Central 
Excise Act, 1944. The assessee had never disputed that Central Excise duty . 
was leviable on the tools, dies and moulds. They had only disputed that the 
Central Excise duty was payable only when the tools, dies and moulds had 

been removed from the factory premises". 

6.2 Further, as regards the said contention of the adjudicating authority, 
the appellant has strongly contended that "they never claimed that they had 
manufactured the said tools, dies and moulds, which is the purchased items 
on which Cenvat Credit has been availed and hence, there is a factual 
infirmity in the impugned order to that extent. Further, it is only for this 
reason that even Show Cause Notice issued, refers to the provisions of Rule 
3(5A) of CCR, 2004, and hence, not only the adjudicating authority is 

<e 

speaking contrary to the facts but is also going beyond the scope of 
allegations made in the impugned Show Cause Notice". 

0 

6.3 On going through the Show Cause Notice, it is observed as per the 
discussion at Para-3.7 of the SCN that the charges against the appellant vide 0 
the said SCN were framed as, "Thus, the assessee has therefore violated the 
provisions of Rule 3(5A) of the Cenvat Credit Rules, 2004 by not paying the 
Central Excise duty, on the date of issue of invoices in respect of sale of such 
Tools/Moulds to M/s. Tata Motors Ltd. The same is therefore required to be 
recovered under the provisions of Section 11A{4) of the Central Excise Act, 
1944 read with the provisions of Rule 14(1)(ii) of the Cenvat Credit Rules, 
2004 alongwith interest. ..". Accordingly, I find that the contention of the 
appellant appears to be factually correct to the extent that reference to the 
provisions of Section 3 of the Central Excise Act, 1944 by the adjudicating 
authority while issuing the impugned order is neither relevant nor within the 

e of the allegations made in the Show Cause Notice. 
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6.4 The relevant provisions under Rule 3(5A) of the Central Excise Rules, 

2004 is reproduced below: 
"(5A) (a) If the capital goods, on which CENVAT credit has been taken, are 
removed after being used, the manufacturer or provider of output services 
shall pay an amount equal to the CENVAT Credit taken on the said capital 
goods reduced by the percentage points calculated by straight line method as 
specified below for each quarter of a year or part thereof from the date of ,, 
taking the CENVAT Credit, namely : 

(i) for computers and computer peripherals : 
for each quarter in the first year @ 10% 
for each quarter in the second year @ 8% 
for each quarter in the third year @ 5% 
for each quarter in the fourth and fifth year @ 1 % 

(ii) for capital goods, other than computers and computer peripherals @ 

2.5% for each quarter: 
Provided- that if the amount so calculated is less than the amount equal 
to the duty leviable on transaction value, the amount to be paid shall be 
equal to the duty leviable on transaction value". 

6.5 I find in the instant case, as per the contention of the appellant, that 

the capital goods (tools, dies & moulds) were procured by them from third 
party vendors on behalf of M/s. Tata Motors Limited and they were shown as 
sold under commercial invoice, with the sole intent to merely transfer the 
title of the goods to M/s. Tata Motors Limited, but were never actually 
removed. In fact these capital goods were used up in the manufacture of 

», 

motor vehicle parts and their value was eventually amortized. They also 
discharged appropriate Central Excise duty on the final product cleared to 

® M/s. Tata Motors Ltd. The appellants had also submitted an affidavit dated 
17.09.2019 stating that the tools involving the value amount of 
Rs. 4,39,00,525/- were not physically removed or cleared by them to M/s. 
Tata Motors Limited. In the present case, I also find that the adjudicating 
authority has not produced any documentary evidences viz. verification 

report, transportation documents or any confirmation at the end of the 

recipient etc. showing that the capital goods shown as sold have been 
removed from the factory. Accordingly, in absence of any substantial 

evidences showing removal of the capital goods from the premise of the 
appellant, I find that the transaction of sale of Tools/Moulds to M/s. Tata 
Motors Ltd. by the appellant for recovery of the Tooling cost in the present 
case without physical movement shall not attract the provisions of Rule 3 
(SA)(a) of the CCR, 2004 and hence, the demand confirmed vide the 

------ ed order is not legally sustainable. 

e? 
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7. It is pertinent to mention that the Hon'ble Tribunal, Ahmedabad in the 
case of Automative Stampings & Assemblies Ltd [2013 (298) ELT 591] held 
that mere fact of raising invoice in favour of company does not create a 
liability for charging duty. Levy of excise duty is in relation to manufacture 
and has nothing to do with sale. Further, on similar issue of M/s. Supreme 
Treves Pvt Ltd, and in the case of M/s. Valeo India Pvt Ltd, it was noticed 

: 
that the assessee without physically clearing tools & moulds from their 

factory transferred the ownership of the goods to M/s. Ford by issuing 
commercial invoices after paying applicable VAT. The values of moulds and 
dies have been amortized in the motor vehicle parts and components 

manufactured for M/s. Ford. Thus, by applying the ratio of Hon'ble 
Ahmedabad Tribunal's decision in the case of Automative Stampings & 

Assemblies Ltd, this authority has vide OIA No. AHM-EXCUS-OO2-APP 
012/2021-22 dated 24.06.2021 and vide OIA No. AHM-EXCUS-OO2-APP 
38/2021-22 dated 22.11.2021, upheld appeal filed by M/s. Supreme Treves 
Pvt Ltd and M/s. Valeo India Pvt Ltd, respectively, by holding that removal of 0 
goods from the inventory would not tantamount to clearance from the 
factory when the goods in question were not physically cleared from the 
factory and hence excise duty is not payable in such circumstances under 

Rule 3(5A) ibid. 

8. I find that the facts and the issue covered in the above cases of M/s. 
Supreme Treves Pvt Ltd and M/s. Valeo India Pvt Ltd, is identical to the 
present appeal. In the present case, the appellant vide their affidavit dated 
17.09.2019, clearly stated that the tool/moulds manufactured/procured from 
various vendors were not physically removed or cleared by the appellant to 
M/s. Tata Motors Ltd., Sanand, since the said tools/dies were not intended to 

; 

be used nor has been used in production by M/s. Tata Motors Ltd., Sanand at 

their works. Accordingly, I find that Central Excise duty demand cannot be 
raised merely because said goods were shown as sold under commercial 
invoices raised to M/s. Tata Motors Ltd. Even if commercial invoices were 
raised, as long as the payment of VAT on such commercial invoice is not 
disputed by the department, liability to pay Central Excise duty does not 
arise unless it is proven that these goods are physically removed from their 

factory. Therefore, by following the precedent of stand taken by this 
authority in the earlier decisions, I hold that the appellant is not required to 
ay excise duty on tools / moulds when the same were not actually removed 

/s. Tata Motors Ltd. 

0 
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9. In view of the above discussion, I find that the demand of Central 
Excise duty of Rs. 54,87,566/- confirmed by the adjudicating authority 
against the appellant vide the impugned order is not legally sustainable. 
When the demand is not legally sustainable, question of interest and penalty 

does not arise. 

10. I therefore, set-aside the impugned order and allow the appeal filed by 

the appellant. 

11. The appeal filed by the appellant stands disposed off in above terms. 
~1· 

I 

..28 8pel,e22, 
(Akhilesh Kumar) 

Commissioner (Appeals) 
Date: 28/ APRIL/2022 
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